In the United States Court of Federal Claims
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TRAFALGAR HOUSE *
CONSTRUCTION, INC.,, * Certification;
* Contract Disputes Act, 41 U.S.C. § 601
Plaintiff, * et seq.;
* Counterclaim, 28 U.S.C. §§ 1503, 2508;
v. * Equitable Adjustment;
* False Claims Act, 31 U.S.C. § 3729;
THE UNITED STATES, * Interest;
* Jurisdiction.
Defendant. *
%
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Norman T. Daniels, Jr. and Carl L. Fletcher, Jr., Daniels Law Firm, P.L.L.C., Charleston, West
Virginia, Counsel for Plaintiff.

Brian S. Smith, United States Department of Justice, Civil Division, Washington, D.C., Counsel
for Defendant.

MEMORANDUM OPINION AND FINAL ORDER
BRADEN, Judge.

This case involves construction of a new Job Corps Center on a mountain located on the
outskirts of Charleston, West Virginia by the Department of Labor (“Government” or “DOL”). See
Trafalgar House Constr. Inc. v. United States, 73 Fed. Cl. 675, 677 (2006) (“Trafalgar House I).
On March 20, 1995, DOL awarded a fixed price contract in the amount of $17,270,000 to Trafalgar
House Construction, Inc. (“THC” or “Plaintiff”) for the construction of the new Job Corps Center.
1d.at678. On April 10, 1995, THC selected Kimberly Industries, Inc. (“Kimberly”) as the earthwork
subcontractor. Id. at 682. Almost immediately thereafter, Plaintiff and Kimberly experienced
construction problems at the job site. /d. at 682-85. Litigation ensued in the United States District
Court for the Southern District of West Virginia and the United States Court of Federal Claims.

On October 31, 2006, the court issued a Memorandum Opinion and Order resolving the
breach of contract claims asserted in Plaintiff’s June 7, 1999 Complaint in favor of the Government.



See Trafalgar House I, 73 Fed. Cl. at 704. Remaining before the court are entry of a final judgment
regarding Plaintiff’s breach of contract claims and two pending counterclaims asserted by the
Government.

I. JUDGMENT IS ENTERED IN FAVOR OF THE GOVERNMENT ON PLAINTIFF’S
BREACH OF CONTRACT CLAIMS.

On October 31, 2006, the court issued a Memorandum Opinion and Order determining that
the certifications submitted with Plaintiff’s April 5, 1996 Request for Equitable Adjustment (“REA”)
and Plaintiff’s August 20, 1998 REA were deficient, because they did not comply with the
requirements set forth in 41 U.S.C. § 605(c)(1) and 48 C.F.R. § 33.207(c). See Trafalgar House I,
73 Fed. Cl. at 693-94. In addition, the certification submitted with the August 20, 1998 REA was
unsigned. /d. To enable the court to enter a final judgment, Plaintiff was afforded the opportunity,
if possible, to file a non-defective certification. /d. at 694; see also 41 U.S.C. § 605(c)(6) (“Prior to
the entry of a final judgment by a court . . . the court . . . shall require a defective certification to be
corrected.”). On November 22, 2006, Plaintiff filed a corrected certification, i.e., the certificate was
signed and included the required representations that the claim was made in good faith and the
certifier was duly authorized to certify the claim. See Certification of Claim at 1, Trafalgar House
Constr. v. United States, No. 99-363 (Fed. CI. Nov. 22, 2006). Accordingly, the court is now
authorized to enter a judgment in favor of the Government with respect to the breach of contract
claims asserted in the June 7, 1999 Complaint. See Trafalgar House I, 73 Fed. Cl. at 698-704
(finding in favor of the Government on each of Plaintiff’s four claims).

IL. RESOLUTION OF THE GOVERNMENT’S COUNTERCLAIMS.
A. Relevant Procedural Background.'

The Government’s November 19, 1999 Answer and Counterclaim asserted a counterclaim
seeking damages of $533,448, plus interest. See First Counterclaim 9 77-84. The $533,488 amount
claimed is the difference between the $1 million interim payment advanced by the CO to THC on
February 20, 1997 and the CO’s May 14, 1999 Final Decision that THC should be awarded
$466,552. Id. 9§ 83; see also PX 70 at 6, 43.

" The facts and procedural history of this case were discussed extensively in Trafalgar House
1, 73 Fed. Cl. at 677-92. Additional facts cited in this Memorandum Opinion and Final Order are
derived from: Plaintiff’s Exhibits (“PX 1-126"); Defendant’s Exhibits (“DX 1-57); the transcript of
the September 19-23, 2005 trial (“TR 1-1207); the Government’s November 19, 1999 Answer
(“Answer”) and Counterclaim (“First Counterclaim”); the Government’s April 4, 2006 Post-Trial
Memorandum (“Gov’t PT Memo.”); the Government’s April 7, 2006 Amended Answer (“Am.
Answer”’) and Additional Counterclaim (“Second Counterclaim”); and Plaintiff’s January 23, 2007
Brief in Opposition to Counterclaims (“Pl. Opp.”).
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