IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
CITY OF OAK HARBOR, No. 57959-2-|
Appellant, ORDER GRANTING
MOTION TO PUBLISH
V. OPINION

ST. PAUL MERCURY INSURANCE,

Respondent.

N N N N N N N N N N N

Respondent, St. Paul Mercury Insurance, has moved for
publication of the opinion filed in this case on April 16, 2007. Appellant,
City of Oak Harbor, has no objection to the motion. The panel hearing the
case has considered the motion and has determined that the motion
should be granted. The court hereby

ORDERS that the motion to publish the opinion is granted.

Dated this day of June 2007.

FOR THE PANEL:

Judge
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Respondent. FILED: April 16, 2007

CITY OF OAK HARBOR, a municipal ) No. 57959-2-|

corporation, )
) DIVISION ONE

Appellant, )

)

V. )

)

ST. PAUL MERCURY INSURANCE )

COMPANY, a foreign insurance )
corporation, ) UNPUBLISHED

)

)

)

)

COX, J. — At issue is whether St. Paul Mercury Insurance Company met
its burden to show there was no genuine issue of material fact regarding the
application of its faulty work exclusion to the City of Oak Harbor’s claim under its
all-risks policy. Because this record shows there was no genuine issue of
material fact and St. Paul was entitled to judgment as a matter of law, we affirm.

In 2002, the City of Oak Harbor hired R&R Environmental, Inc. to dredge
biosolids from lagoons located in the City’s wastewater treatment plant. The City
and R&R signed a contract for this service. The contract, among other things,
required R&R to leave no more than approximately one foot of biosolids in the
bottom of the lagoon.” The contract also prohibited R&R from causing any
damage to the liner and required R&R to repair any damage to the liner that may
have resulted.?

R&R performed the dredging project. About a year later, the City

' Dredging contract at §] 3.1.4(a)-(c), Clerk’s Papers at 43.
2 Dredging contract at [ 3.1.3(d)-(e), Clerk’s Papers at 42-43.
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discovered many tears in one of the lagoon liners. An engineering firm
determined that R&R more likely than not caused the liner damage, most
probably from defectively operating the auger that was used to break up the
biosolids. Shortly before trial, the City, in a separate action from this, settled
with R&R in exchange for its primary insurance limits of $1,000,000.

The City had an “all-risks” insurance policy with St. Paul. The City sued
St. Paul in this action to recover under that policy. The trial court granted St.
Paul’s motion for summary judgment based on the defense that the faulty
workmanship exclusion applied.

The City appeals.

SCOPE OF THE POLICY EXCLUSION

The City argues that there is a material factual dispute regarding the
cause of the liner damage. It also claims that the policy exclusion for faulty
workmanship does not apply to the damage in this case. Because the cause of
the liner damage is not in dispute and it is covered by the plain meaning of
“faulty workmanship,” the trial court correctly ruled that the exclusion applies to
bar coverage.

We review a trial court’s summary judgment determination de novo.?
Summary judgment is appropriate if, viewing all facts in the light most favorable
to the non-moving party, there is no genuine issue of fact and the moving party

is entitled to judgment as a matter of law.* A factual dispute is material if the

% Herron v. Tribune Pub. Co., 108 Wn.2d 162, 169, 736 P.2d 249 (1987).







