Washington Courts Page 1 of 8

WASHINGTON

COURTS

S 2
Courts Home | Opinions Search | Site Map | 2] eservice center

Opinion in PDF Format
DO NOT CITE. SEE RAP 10.4(h).

Court of Appeals Division |
State of Washington

Opinion Information Sheet

Docket Number: 58288-7
Title of Case: Majestik Trucking, Inc., Res. V. Obayashi Corp., Et Al, App.
File Date: 04/30/2007

SOURCE OF APPEAL

Appeal from King County Superior Court
Docket No: 05-2-35580-8

Judgment or order under review

Date filed: 04/28/2006

Judge signing: Honorable Douglass A North

JUDGES

Authored by Stephen J Dwyer
Concurring: Anne Ellington
H Joseph Coleman

COUNSEL OF RECORD

Counsel for Appellant(s)
John Lukjanowicz
Oles Morrison Rinker & Baker LLP
701 Pike St Ste 1700
Seattle, WA, 98101-3930

Counsel for Defendant(s)
Betty H.g. Ngan
Central Puget Sound Reg Transit Athrty
401 S Jackson St
Seattle, WA, 98104-2826

Counsel for Respondent(s)

thttp://www.courts.wa.gov/opi niong/index.cf m?f a=opi nions.showOpinion& filename=5828.:.  4/30/2007


http://www.courts.wa.gov/opinions/index.cfm?fa=opinions.showOpinion&filename=5828..

Washington Courts

Thomas Daniel Heffernan
Heffernan Law Firm PLLC
16880 Ne 79th St Ste 200
Redmond, WA, 98052-4424

Page 2 of 8

View the Opinion in PDF Format

IN THE COURT OF APPEALS OF THE STATE OF WASHI NGTON

MAJESTI K TRUCKI NG, | NC.,

a Washi ngt on corporation,
No. 58288-7-1
Respondent ,

V. DI VI SI ON ONE

N N N e N N N

OBAYASHI CORPORATIQON, a foreign )
cor poration;
UNPUBLI SHED OPI NI ON

Appel | ant,

ZURI CH AMERI CAN | NSURANCE

COWVPANY, a foreign corporation; and
THE CENTRAL PUGET SOUND

REG ONAL TRANSI T AUTHORI TY

a/k/a SOUND TRANSI T, a Washi ngton )
Regi onal Transit Authority, )

— N N e N N N N

Def endant s. ) FI LED:  April 30, 2007
PER CURI AM  (Cbayashi Corporation appeals the trial court's order

granting sunmary judgnment against it on Mijestik Trucking' s breach of contract

claim Because Obayashi failed to identify a genuine issue of material fact as to

whet her signatures of its authorized representatives on truck tickets constituted
agreenent to the hours and activities listed and required paynent according to
contractual hourly rates, sunmmary judgnment was proper and we affirm
No. 58288-7-1 / 2
FACTS

Central Puget Sound Regional Transit (Sound Transit) hired Cbayashi
Corporation to build the Beacon Hi Il Tunnel. GObayashi agreed to pay Myjestik
Trucking, Inc. by the hour to haul material away fromthe worksite. In February
and March of 2005, Majestik billed Obayashi $230,120.62. Obayashi paid

Maj estic $207, 672. 64.
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Maj esti k sued Obayashi all eging breach of contract. As an exhibit to its
conplaint, Majestik presented its contract with Obayashi, which provides:

Re: Truck Rates for C710 Beacon Hill Tunnel Construction
Project, Contract #RTA/LR 105-03

Servi ce Hourly Rate Overtime Rate Doubl e tinme Rate
Sol o $123. 00 $142. 00 $162. 00
Truck & Trailer $135. 00 $155. 00 $175. 00
Transfer $146. 00 $166. 00 $186. 00
Maj esti k Trucking agrees to provide on a regularly
schedul ed basis (3 truck & trailers for 2 -- 10 hour shifts per day),

truck with the ability to haul 9 full scoops of senmi wet material

based on trucks with clean boxes every |oad @the above

specified rate.

Variables to be considered on all |oads include the follow ng;

1) Material remaining fromprevious load in dunp boxes,

2) Percentage of water in material being |oaded in current |oad,
W will do everything possible to control item#1, Contractor is
responsi ble for item #2.

Paynent terns are to be paid in full by the 10th of every

nmonth for previous nonths billing, provided all stated prerequested

forms/docunments are provided by Majestik Trucking. Contractor is

required to notify Majestik Trucking in advance of paynent due

date of any subsequent forns/docunents required to include time

to conplete forns properly as to not delay paynent.

In support of its notion for summary judgnent in the anount of
$22,447.98, plus prejudgnent interest, Majestik filed the declaration of President

- 2 -
No. 58288-7-1 / 3
Tom DeHart, attaching invoices totaling $230,120.62 and supporting truck
tickets. DeHart stated that Majestik fully perforned its work in accordance with
the subcontract and billed Ghayashi based on the attached truck tickets. DeHart
al so stated that, according to standard business custom and procedure in the
i ndustry, the signature of an authorized Obayashi representative on each truck
ticket indicated that Obayashi agreed that the hours and activities on the truck
tickets were correct.

Inits notion, Mjestik argued that the witten contract and the truck
tickets established Qhayashi's obligation to pay the total amount listed in the
invoices. |In addition to DeHart's testinony regarding the use of truck tickets as
a standard busi ness custom and procedure in the industry, Mjestik also pointed
out that many of the truck tickets state: "Signature of this truck rental invoice .
will serve as an agreenent the quantity of hours and the activities shown are
correct.” Majestik also requested prejudgnent interest in the amount of 1.5

percent per month, as stated on sone of the truck tickets.

In response, Cbayashi presented the declaration of its Business Manager
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Jon Kirk, stating that during contract negotiations with DeHart, Kirk and
Ohayashi Project Manager Masaki Orote repeatedly expressed their

expectation that Majestik would "provide trucks with the ability to haul fromthe
Project site 9 full scoops of sem -wet material." According to Kirk, "DeHart
indicated that he would build special sides on Majestik's trucks to ensure that

those trucks had the ability to haul 9 full scoops of sem-wet material." In return,
- 3 -
No. 58288-7-1 / 4
Ohayashi agreed to pay hourly rates reflecting a per hour prem um of
approxi mately $20. Kirk explained that despite the prem um GCbayashi expected
to reduce its truck hauling expenses because Majestik would be hauling nore in
each load than its previous truckers.
Kirk also stated that, "[i]n order to ensure that Obayashi Corporation was

receiving what it paid for," they asked enpl oyee Dusty WIlis to count the scoops
pl aced in Majestik trucks. Another enployee put WIlis' scoop count into
spreadsheets filed as attachments to Kirk's declaration. Based on the
spreadsheets, Kirk determ ned that Mjestik haul ed an average of 7.5 scoops

per load and further stated:

On the basis that the overall average nunber of scoops per |oad

was | ess than 9.0 scoops per |oad, Onayashi only paid Mjestik

$133,876.61 on invoices fromMjestik totaling $155, 609.50, a

difference of $21,732.89 which is the majority of the ampunt which

Maj esti k seeks to recover form Cbayashi in its notion for Sunmary

Judgnent .

Based on the Kirk declaration and attachnments, Oobayashi argued that a
genui ne issue of material fact as to whether Majestik fully perforned its
subcontract prevented sumrary judgnent. In particular, Obayashi states inits
response:

Maj esti k never states in its moving papers that each truckl oad of

material it hauled fromthe Project site contained 9 full scoops of

sem -wet material, as required by the parties subcontract.

. In thls case, Mpjestik is asserting non- perforrrance in
paymsnt by Ohayashi without first showing that it perforned its

portion of the subcontract -- providing trucks with the ability to haul
9 full scoops of sem-wet material.

No. 58288-7-1 / 5
Inits reply, Mjestik argued that Cbayashi failed to present any evidence

that Majestik did not fully performits contractual obligation, which was -- as
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stated in the Kirk declaration -- to provide trucks "with the ability to haul 9 ful

scoops of sem -wet material." Rather, Obayashi's scoop count denobnstrated
that Majestik trucks had the ability to haul 9 scoops because at |east 20 trucks
actual ly hauled 9 scoops and at |east 4 trucks hauled 10 scoops. Mjestik
argued that Obayashi failed to provide any evidence that established that the
scoop count denonstrated the capacity of each truck or that Ooayashi filled
each truck to capacity. Majestik also pointed out that Obayashi did not dispute
that an authorized representative signed each truck ticket, thereby agreeing that
the hours and activities |listed were correct, and offered no evidence that the
tickets were signed under objection

Following a hearing, the trial court granted Majestik's notion for summary
j udgrment agai nst Gbayashi in the principal anpunt of $22,163.98, plus
prejudgment interest at the rate of 1.5 percent. GObayashi appeals.

DI SCUSSI ON

We review a sumary judgnment order de novo, performng the sane
inquiry as the trial court. RAP 9.12; Kruse v. Henp, 121 Wh.2d 715, 722, 853
P.2d 1373 (1993). This court considers "only evidence and issues called to the
attention of the trial court.” RAP 9.12. See also Folsomv. Burger King, 135

Wh. 2d 658, 663, 958 P.2d 301 (1998).

No. 58288-7-1 / 6

Sunmary judgnent is appropriate only when, after reviewing all facts and
reasonabl e inferences in the |light nost favorable to the nonnoving party and al
questions of |aw de novo, there are no genuine issues of material fact and the
noving party is entitled to judgnent as a matter of law. CR 56(c); WIson v.
St ei nbach, 98 Wh. 2d 434, 437, 656 P.2d 1030 (1982). After the noving party
has subm tted adequate affidavits to satisfy its burden of denpbnstrating the
absence of any genuine issue of material fact, the burden shifts to the
nonnoving party to set forth specific facts sufficiently rebutting the noving
party's contentions and di sclosing the existence of a material issue of fact.
Young v. Key Pharns., Inc., 112 Wh.2d 216, 225, 770 P.2d 182 (1989). The
nonnmoving party may not rely on specul ation or argunentative assertions that
unresol ved factual issues remain. Vacova Co. v. Farrell, 62 Wh. App. 386, 395

814 P.2d 255 (1991).
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As a prelimnary matter, we reject (bayashi's repeated assertions that the
trial court could not properly consider or rely on argunents raised by Majestik for
the first time inits reply brief in support of sunmary judgnent. Nothing in the
record indicates that Cbayashi objected to the trial court's consideration of
Maj estik's reply. Moreover, our review of the record confirns that Mjestik did
not present any additional evidence with its reply brief and that the argunents in
the brief itself either directly respond to evidence submtted and argunents
rai sed by Obayashi or sinply provide additional support for arguments advanced

in the original notion.

No. 58288-7-1 /| 7
We al so reject Majestik's contention that the scoop-count docunents are
i nadm ssi bl e and cannot be considered on appeal. Although this court properly

reviews de novo any evidentiary rulings nmade by the trial court in conjunction
with a summary judgnent notion,1 the record on appeal does not indicate that

the trial court actually nade any ruling with regard to the adm ssibility of this
evi dence. 2 Because the scoop counts were exhibits to the Kirk declaration |isted

inthe trial court's sumary judgnment order, we nust assume that the trial court
considered them Simlarly, although extrinsic evidence about the intent of an

agreement or the parties' beliefs about its nmeaning generally has no bearing on
a court's interpretation of unambi guous contract |anguage, 3 the record on appea

does not indicate whether the trial court ruled on the admissibility of such
evi dence offered by Obayashi in the Kirk declaration. Therefore, we nust
assunme that the trial court considered it.

hayashi contends that summary judgment was i nproper because the
Kirk declaration raised a genuine issue of material fact as to whether Mjestik
fulfilled its contractual obligation. |In particular, Obayashi argues that Kirk's

1 Folsomv. Burger King, 135 Wh.2d at 663.

2 To the extent that Majestik nade any objection to the trial court's consideration of
evi dence, Majestik's musings that the evidence was inadm ssible were |odged in a footnote in
menorandum It was incunbent upon Majestik to pronote a ruling fromthe trial court if it sc
desired one. "Judges are not like pigs, hunting for truffles buried in briefs." United Stat
Dunkel , 927 F.2d 955, 956 (7th Gr. 1991).

3 Hearst Communs., Inc. v. Seattle Times Co., 154 Wh.2d 493, 503, 115 P.3d 262
(2005) (A court may go outside the plain | anguage of a contract only "'to determ ne the neani
of specific words and terns used' and not to 'show an intention independent of the instrunent

to 'vary, contradict or nodify the witten word.'") (quoting Hollis v. Garwall, Inc., 137 Wh.
695-96, 974 P.2d 836 (1999)).
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description of contract negotiations raised the inference that the contract
required Majestik to haul away 9 scoops in every |oad and the scoop-count
docunents raised the inference that Majestik failed to provide trucks with clean
and enpty boxes as obligated under the contract. Thus, Gbayashi contends that
a genuine issue of material fact existed as to whether Mjestik was entitled to
the $21,732.89 Kirk w thhel d based on the scoop count.

But the contract unanbi guously denonstrates that Cbayashi agreed to
pay Majestik by the hour at specific rates for regular time, overtine or double
time, according to the type of truck. Although the contract lists two "variables to
be consi dered" and assigns responsibility for those variables to particular
parties, there is nothing in the contract suggesting whether or how those
vari abl es woul d inmpact the hourly rates. Nothing in the Kirk declaration raises
an inference that the parties negotiated or agreed whether or how the variabl es
woul d inpact the stated hourly rates

Mor eover, Obayashi failed to present any evidence to the trial court to
rebut Majestik's evidence of signed truck tickets and DeHart's testinony that,
according to standard busi ness custom and procedure in the industry, the
signature of an authorized representative on the truck tickets indicated
Ohayashi's agreenent that the hours and activities shown on the tickets were
correct. (nayashi contends that Kirk's request for a scoop count and
correspondi ng reduction in paynents to Majestik raises a fact question as to
whet her the signatures on the truck tickets actually constituted Obayashi's

- 8 -

No. 58288-7-1 / 9
assent to pay for the hours listed according to the contract rates. W disagree.
G ven the undisputed evidence of the industry standard, Obayashi woul d have
known that signing the truck tickets constituted agreenment to pay the hours and
activities listed according to the contract rates and coul d have noted a
reservation or objection based on any concern about scoop count. Gven this
record, the trial court properly granted sumrary judgnment to Majestik.

Chayashi al so challenges the trial court's award of judgnent and attorney

fees against Sound Transit and Zurich Anmerican Insurance Conmpany. In its
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conpl aint Majestik asserted lien clains against the portion of CObayashi's
earnings retained by Sound Transit under chapter 60.28 RCWand a public
wor ks paynent bond posted by Zurich under chapter 39.08 RCW RCW
39. 08. 030 and RCW 60. 28.030 provide for attorney fees in any action brought to
enforce a lien. After obtaining sumrary judgnent agai nst Cbayashi, Majestik
moved for entry of judgnent against Ooayashi, Zurich and Sound Transit, and
for attorney fees and costs under chapter 39.08 RCWand chapter 60.28 RCW
The trial court granted Majestik's notion, entering judgnent agai nst Obayashi,
Zurich and Sound Transit, and awardi ng attorney fees.

hayashi contends that the judgnment and fee award agai nst Zurich and
Sound Transit was inproper because Majestik failed to provide tinely notice of a
hearing under CR 56 and because Mjestik was not a proper clai mant agai nst
the bond or the retainage fund. But neither Sound Transit nor Zurich appeal ed
the judgnment or award of costs and fees and Obayashi has provided no authority

-9 -
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to denmonstrate its standing to assert their potential defenses on appeal .

Maj esti k requests costs and attorney fees on appeal under RAP 14.1,
RAP 18.1, chapter 39.08 RCW and chapter 60.28 RCW The right to attorney
fees and costs below entitles Majestik to attorney fees on appeal, subject to
conpliance with RAP 18.1. As the prevailing party, Majestik is entitled to costs
under RAP 14.2, subject to conpliance with RAP 14. 4.

Affirmed.

FOR THE COURT:
- 10 -
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