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AGID, J. -- In April 2004, the Baumans filed a complaint against the Turpens to
enforce a deed restriction that limited any home built on the Turpens’ property to “one

story.” The Turpens began constructing their home after the lawsuit was filed. The trial
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court granted the Baumans’ motion for partial summary judgment, concluding that the
1949 covenant could not be interpreted by reference to the 1997 Uniform Building
Code (UBC) or Seattle Building Code (SBC). After a three-day bench trial, the court
found that the covenant was intended to preserve the views from neighboring homes
and ordered the Turpens to abate the violation by modifying their roof. The court did
not consider the hardship imposed on the Turpens by the abatement order because it
found they were not innocent parties. The court later granted the Turpens’ motion for
reconsideration and modified the terms of the abatement. The Turpens challenge the
trial court’s orders on numerous grounds. The Baumans cross-appeal the order
amending the abatement.

Because the trial court must construe restrictive covenants by discerning the
intent of the drafter, it correctly concluded that the 1997 UBC and SBC did not assist in
construing the 1949 deed restriction. Extrinsic evidence may be used to determine the
intent of the drafter. Here, the trial court considered the topography of the
neighborhood and the language of other restrictive covenants the drafter imposed on
neighboring lots and decided that the one-story restriction was intended to preserve the
views from neighboring homes. That evidence was relevant and probative and
supports its decision that the restrictive covenant was designed to protect views from
upland homes. Injunctive relief is a proper remedy for violations of restrictive
covenants. Under Washington law, the Turpens were not entitled to ask the court to
consider hardships to them because, by constructing their home after the lawsuit was

filed, they ceased being innocent defendants. Accordingly, the trial court could not
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modify its order based on the hardships the Turpens alleged on reconsideration. We

affirm the original orders and reverse the order on reconsideration.






