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AGID, J. -- In April 2004, the Baumans filed a complaint against the Turpens to
enforce a deed restriction that limited any home built on the Turpens’ property to “one

story.” The Turpens began constructing their home after the lawsuit was filed. The trial
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court granted the Baumans’ motion for partial summary judgment, concluding that the
1949 covenant could not be interpreted by reference to the 1997 Uniform Building
Code (UBC) or Seattle Building Code (SBC). After a three-day bench trial, the court
found that the covenant was intended to preserve the views from neighboring homes
and ordered the Turpens to abate the violation by modifying their roof. The court did
not consider the hardship imposed on the Turpens by the abatement order because it
found they were not innocent parties. The court later granted the Turpens’ motion for
reconsideration and modified the terms of the abatement. The Turpens challenge the
trial court’s orders on numerous grounds. The Baumans cross-appeal the order
amending the abatement.

Because the trial court must construe restrictive covenants by discerning the
intent of the drafter, it correctly concluded that the 1997 UBC and SBC did not assist in
construing the 1949 deed restriction. Extrinsic evidence may be used to determine the
intent of the drafter. Here, the trial court considered the topography of the
neighborhood and the language of other restrictive covenants the drafter imposed on
neighboring lots and decided that the one-story restriction was intended to preserve the
views from neighboring homes. That evidence was relevant and probative and
supports its decision that the restrictive covenant was designed to protect views from
upland homes. Injunctive relief is a proper remedy for violations of restrictive
covenants. Under Washington law, the Turpens were not entitled to ask the court to
consider hardships to them because, by constructing their home after the lawsuit was

filed, they ceased being innocent defendants. Accordingly, the trial court could not
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modify its order based on the hardships the Turpens alleged on reconsideration. We

affirm the original orders and reverse the order on reconsideration.
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FACTS

The Turpens and the Baumans own adjoining lots in West Seattle. Their
neighborhood is built on a hill which slopes downward from east to west, providing
western and northern views of Puget Sound and the Olympics. The Bauman lot is east
of and uphill from the Turpen lot. These lots were part of a parcel formerly owned by
George Gilbert, who divided his parcel into twelve lots, five of which were downhill
(westerly) lots. He sold the lots one-by-one from the late 1940’s to the early 1950’s and
recorded restrictive covenants on four of the five downhill lots. Gilbert built a 22-foot
one-story home on the fifth downhill lot, but he did not sell the lot subject to a restrictive
covenant. He placed no restrictions on the uphill lots.

In 1949, Gilbert recorded a covenant on the lot now owned by the Turpens that
reads: “only one (1), one (1) story house with garage attached not less than five (5)
rooms. House must be completed before occupancy.” The deeds on three of the other
downhill lots contained restrictive covenants that required owners to build single family
residences. They also included restrictions that required either that new homes
conform to other homes in the tract or be limited to one story.

In 1997 the Baumans purchased an uphill lot because of its sweeping panoramic
views of the entire east-west expanse of Puget Sound. Some of these views were
across the Turpen lot. Before they bought the lot, the Baumans studied the restrictive
covenants in the Turpen deed and estimated the height of a future one-story home on
this lot based on the heights of homes on adjacent lots that were 22 to 23 feet high.

On August 18, 1997, the Turpens purchased their lot and hired architect Mark
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Nelson to design their home. Nelson consulted the Seattle Department of Construction
and Land Use (DCLU) about the definition of “one story.” DCLU told him to follow the
Uniform Building Code (UBC)." On February 27, 1998, the Turpens received a letter
from attorney Michael Warren, who represented several of their uphill neighbors,
asking for copies of the plans for their home. Over the course of the next five years,
the Turpens and their neighbors, including the Baumans, exchanged numerous letters
about the plans.

On July 21, 1999, the Turpens applied for a building permit for a one-story
house with a daylight basement, but DCLU concluded that the plans were for a two-
story house as defined by the UBC. On July 3, 1999, the neighbors filed a complaint
against the Turpens. They later dismissed the case because no building permit had
been issued. At that time, Warren told the Turpens he would file suit again once the
permit was issued. The Turpens redesigned their house and sent Warren a letter from
DCLU which confirmed that their proposed home complied with the UBC as a one-story
home. On August 31, 2000, Warren notified the Turpens in writing of his position that
the current UBC did not apply to the covenant and it should be construed to achieve its
purpose of protecting views. On June 19, 2002, DCLU issued a permit to the Turpens
for a 2,900 square-foot home based on the redesigned plans. But rather than build that
home, they hired Randall Munsen to redesign the structure. The Munsen design
changed the roof line from a gable end to a hip and ridge design and increased the

square footage to 5,071. On December 4, 2002, Warren notified the Turpens that in

' The parties stipulated at trial that the provisions of the 1997 UBC and the 1997
Seattle Building Code (SBC) that define a one-story house are identical.
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Boyd v. Michaels, a 1989 case brought under the neighborhood covenants, the trial

court defined the term “one story” as requiring new homes to conform to other homes in
the district and the 1997 UBC.?

On March 16, 2004, DCLU issued a permit for a one-story house based on
Munson’s design. The Baumans learned about this permit on April 9, 2004. On April
15, 2004, before construction began, the Baumans and two other neighbors, Evans and
Hutto, filed a complaint against the Turpens seeking injunctive relief. On April 19,
2004, the Turpens hired a surveyor to set points for the soldier pilings. Sometime after
May 19, 2004, the Turpens poured a foundation and began construction.

On July 1, 2005, the trial court granted the Turpens’ motion for summary
judgment against plaintiffs Hutto and Evans but denied it as to the Baumans. On July
22, 2005, the trial court heard oral argument and granted the Baumans’ motion for
partial summary judgment, concluding that the meaning of the phrase “one story” in the
1949 covenant was not defined by the 1997 Uniform Building Code and/or 1997 Seattle
Building Code. The Turpens stopped construction on their home when this order was
issued.®

After a bench trial, a different trial judge concluded that the purpose of the

covenant was to preserve neighboring views and ordered the Turpens to abate or

2 King County Cause No. 89-2-11423-2. At the preliminary injunction hearing in Boyd v.
Michaels, the trial court stated:

Taking a look at the language of the restriction, it says “One-story building (at

least five rooms), with garage attached, built to conform with other homes in the

district.” End of covenant. It doesn’t say built to please the neighbors. It

doesn’t say built to make everybody happy. It doesn’t say built to preserve

perfectly the views of the neighbors. . . .”

% By the time construction stopped, the Turpens had completed the framing, siding and
roof of their home.
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modify their roof. The October 3, 2005 order stated that “[a]n acceptable modification
is a flat roof built on 2 foot trusses constructed on top of the existing wall plates. There
is no requirement that the roof be multilevel or that the interior living space of the house
be invaded.” After trial, the Turpens moved for reconsideration. The trial court did not
request a response from the Baumans. On October 19, 2005, it granted an Order
Amending Order stating:

The Turpen house shall be abated or modified. An acceptable

modification is a flat roof built on trusses ranging in height from 30 inches

on the ends to 36 4 inches in the center, constructed on top of the

existing wall plates. There is no requirement that the roof be multilevel or

that the interior living space of the house be invaded.

The Turpens appeal the trial court’s July 22 and October 3 orders. The Baumans cross-

appeal challenges the October 19 Order Amending Order.

DISCUSSION

July 22. 2005, Partial Summary Judgment Order

On July 22, 2005, the trial court granted the Baumans’ partial summary judgment
motion, concluding that the term “one story” could not be defined by the 1997 Uniform
Building Code and/or 1997 Seattle Building Code. The Turpens challenge this order,
arguing the term should be interpreted by its ordinary and usual meaning and the court
should have applied the 1997 UBC and/or 1997 Seattle UBC.

The primary goal in interpreting covenants that run with the land is to determine
the drafter’s intent and the purpose of the covenant at the time it was drafted.*

Interpretation of a restrictive covenant is a question of law we review de novo.®> Neither

4 Riss v. Angel, 131 Wn.2d 612, 621, 934 P.2d 669 (1997) (rejecting the argument that
free use of land is the paramount consideration in construing restrictive covenants).
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the 1997 UBC nor the SBC was in effect when Gilbert drafted the “one story” covenant that
restricts building on the Turpen lot. The trial court could not define the intent or purpose
of a covenant drafted in 1949 by these later-enacted codes. Its ruling on summary
judgment was correct.

The Turpens also argue the trial court should have followed the Superior Court’s

earlier decision in Boyd v. Michaels, which found that the meaning of the term one story

was not to perfectly preserve the views of the neighbors but was defined by the then-
current UBC to conform with other homes in the district.® Even though Boyd v.
Michaels concerned the same subdivision and was decided by the same court, the trial
court here could properly disregard it because the findings of fact and conclusions of
law of a superior court are not legal authority and have no precedential value.’

Use of Extrinsic Evidence to Interpret Restrictive Covenants

In a bench trial where the court has weighed the evidence, our review is limited
to determining whether substantial evidence supports the trial court's findings of fact
and whether those findings support the court's conclusions of law.® Issues of law are
reviewed de novo.?

On October 3, 2005, after a bench trial on the merits, the court determined that:

3. Using the building code definition of “one story” would not

effectuate [the grantor’s] intent. The code defines which level constitutes
the first story but does not limit the height of that story except as the

® Day v. Santorsola, 118 Wn. App. 746, 756, 76 P.3d 1190 (2003) (citing Mariners Cove

Beach Club, Inc. v. Kairez, 93 Wn. App. 886, 890, 970 P.2d 825 (1999)).

¢ King County Cause No. 89-2-11423-2. Ex 10 at 3.

" See Tunstall v. Bergeson, 141 Wn.2d 201, 224, 5 P.3d 691 (2000), cert. denied, 532
U.S. 920 (2001).

8 Day, 118 Wn. App. at 755 (citing State ex rel. Coughlin v. Jenkins, 102 Wn. App. 60,
63, 7 P.3d 818 (2000)), review denied, 151 Wn.2d 1018 (2004).

® State v. Johnson, 128 Wn.2d 431, 443, 909 P.2d 293 (1996).
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overall height is controlled by the zoning ordinance. If houses on the
lower lots were built as high as the zoning ordinances allowed, then the
views from the upper lots would be lost entirely.

4. The best evidence of George Gilbert’s intent is the house that
he constructed on one of the lower lots just prior to placing the deed
restriction on the remaining lower lots.

5. The Gilbert house was built in a manner that preserved the view
of Puget Sound from the uphill lot to the east. The Turpens’ house is
immediately north of the original Gilbert house and slightly downhill on its
east side yet the east side of the Turpen roof is higher than the Gilbert’s.
Thus it is clear that the Turpen house presents substantially more view
blockage [than] the house constructed by the maker of the deed
restriction.

The Turpens argue their deed restriction does not mention view preservation or
a height restriction and assert the trial court erred as a matter of law by construing
intent not found in the covenant’s express language. They also assert the trial court
made an error of law by failing to apply the objective manifestation theory of contracts
and improperly considering extrinsic evidence to determine the grantor’s intent. Had
Gilbert intended to preserve the views, they argue he would have imposed a height
restriction or included express language to that effect in the covenant. They also argue
that Gilbert did not intend that the restriction preserve neighboring views because he
did not impose a restrictive covenant on the lot on which he built a house and later sold
without a deed restriction requiring conformity with other houses in the area. Relying

on our holding in Day v. Santorsola, they also contend the lack of direct evidence of

Gilbert’s intent destroys the Baumans’ claim that the purpose of the covenant was to
preserve uphill owners’ views.'® The Baumans argue the trial court’s conclusion was

based on substantial evidence that Gilbert intended to preserve the views because he

19118 Wn. App. 746, 756, 76 P.3d 1190 (2003), review denied, 151 Wn.2d 1018
(2004).







