IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
TACOMA FIXTURE COMPANY, INC,, No. 34961-2-11

Respondent/Cross-Appellant,

\
RUDD COMPANY, INC., PUBLISHED OPINION
Appellant/Cross-Respondent.
Penoyar, J. — Tacoma Fixture Company (TFC) regularly ordered paint and varnish

products from Rudd Company, Inc. (Rudd) for use in its cabinet manufacturing business. Rudd
shipped the products to TFC and separately mailed an invoice, which included several terms that
TFC did not specifically agree to, including a warranty disclaimer, a remedy limitation, a forum
selection clause, and an attorney fee clause. TFC experienced several problems with Rudd’s
products and sued for breach of express and implied warranties. Rudd asserted that it was
protected by the terms of its invoice and filed a motion for summary judgment with the trial court.
The court denied Rudd’s summary judgment motion, holding that the invoice terms were not a
part of the parties’ contract. Because we agree with the trial court that the additional terms never

became a part of the contract, we affirm.



34961-2-11

FACTS

Rudd began supplying TFC with paint and varnish products in the early 2000s. TFC
generally placed its orders with Rudd by telephone or fax, and Rudd would arrange for shipment
of the products. Neither party would issue a written confirmation order, but Rudd did mail
invoices to TFC after the goods were shipped and delivered.

The invoices contained several terms that the parties did not negotiate or agree to,
including a term disclaiming all warranties and limiting both Rudd’s liability and TFC’s remedies,’
a term selecting King County as the proper venue, and an attorney fee provision.

TFC experienced significant problems with Rudd’s paint and coating products, including
discoloration and cracking of the cabinets it manufactured using those products. TFC claimed

that it notified Rudd as soon as there was a problem, but because the defects did not generally

' The warranty term stated as follows, in all capital letters:

Non Warranty - Please Read Carefully

Seller makes no warranty extending beyond the description of the goods on the
face hereof, and there is no implied warranty of merchantability or of fitness for
any particular purpose. Seller disclaims any liability for incidental or consequential
damages. Claims of failure to meet specifications shall be deemed waived unless
made in writing within ten (10) days of delivery. Seller’s liability for any such
failure shall be limited to the replacement of materials with respect to which such
failure is claimed, or the repayment of any portion of the purchase price received
therefore[e] subject to the return of such materials to the seller. Without limiting
the generality of the foregoing, buyer expressly assumes all risk of patent
infringement by reason of its use of material provided hereunder in combination
with other material or in operation of any process. If seller has delivered to buyer
seller’s data sheet with respect to the goods, buyer shall indemnify seller from and
against all costs, expenses and damages arising from claims made by employees,
visitors, and customers of buyer based upon any hazard or hazards referred to in
said data sheet. Buyer shall assume all responsibility for bringing such hazards to
the attention of its employees, visitors, and customers.

Clerk’s Papers (CP) at 207.
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become apparent until one month after TFC received Rudd’s products, TFC was unable to notify
Rudd of the problem within 10 days (as required by the terms of Rudd’s invoice).

TFC sued Rudd for breach of express warranties under RCW 62A.2-313, breach of the
implied warranty of merchantability under RCW 62A.2-314, and breach of the implied warranty
of fitness for a particular purpose under RCW 62A.2-315, claiming damages in excess of $1.5
million. Rudd asserted that the warranty and liability terms on its invoice protected it against
these claims; it further asserted an improper venue defense under the invoice term.? Accordingly,
Rudd filed both a motion for summary judgment and a CR 12(b)(3) motion to dismiss for
improper venue.

After a hearing on May 19, 2006, the trial court concluded that the terms on the back of
Rudd’s invoices were not a part of the agreement between the parties and, therefore, denied
Rudd’s motion for summary judgment. Additionally, the court concluded that, while Rudd’s
forum selection clause was not a part of the contract and thus not enforceable, Rudd had not
waived its right to assert the improper venue defense. Rudd requested discretionary review of the
court’s denial of its summary judgment motion, which we granted, and TFC cross-appeals the

trial court’s conclusion that Rudd did not waive its improper venue defense.

2 Rudd also included counterclaims for breach of contract (asserting that TFC refused to pay the
balance for the supplied materials) and restitution, but neither party addressed these claims in their
appellate arguments.
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ANALYSIS

The central issue here is whether Rudd’s additional terms became part of its contract with
TFC. Under the common law of contracts, additional terms may become part of the contract
without express assent under a “layered contract” analysis. See Puget Sound Fin. v. Unisearch,
Inc., 146 Wn.2d 428, 437, 47 P.3d 540 (2002); see also M.A. Mortenson Co. v. Timberline
Software Corp., 140 Wn.2d 568, 584-85, 998 P.2d 305 (2000) (holding that additional terms on a
licensing agreement became a part of the contract in a consumer purchase). However, this case
concerns a contract between merchants for the sale of goods, and it is therefore governed by
Uniform Commercial Code (UCC) § 2-207 (RCW 62A.2-207). See RCW 62A.2-102 (“this
Article applies to transactions in goods”); RCW 62A.2-104 (defining “merchant” as “a person
who deals in goods of the kind’); RCW 62A.2-207(2).

The drafters of the UCC intended that section 2-207 apply to commercial transactions
where, as here, a written memorialization of an oral agreement includes terms that were not
originally discussed. See RCW 62A.2-207, cmt. 1.

RCW 62A.2-207 provides:

(1) A definite and seasonable expression of acceptance or a written confirmation

which is sent within a reasonable time operates as an acceptance even though it

states terms additional to or different from those offered or agreed upon, unless

acceptance is expressly made conditional on assent to the additional or different

terms.

(2) The additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;
(b) they materially alter it; or

(c) notification of objection to them has already been given or is given
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