IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
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GARY RUSING and LAURENE
RUSING, husband and wife, and their
marital community; and LAURENE
RUSING on behalf of GARRETT M.
RUSING, a minor; and JUSTICE M.
RUSING, a minor; and GARY M.
RUSING, JR., a minor; and BRITTANY
ELSEVIER, a minor,

Appellants,
V.

SKEERS CONSTRUCTION, INC. a
Washington corporation, and SAFECO
INSURANCE COMPANY OF
AMERICA, a Washington corporation,
SHERWIN-WILLIAMS COMPANY, an
Ohio corporation;

Defendants.

KEVIN'S GLASS, a sole proprietorship
and a general partnership; the ESTATE
OF KEVIN M. WHITING; and JACOB R.
WHITING, individually and as personal
representative of the Estate of Kevin M.
Whiting, ERIC C. WESTHAVER and
JANE DOE WESTHAVER, and their
marital community d/b/a R&R
FLOORCOVERING INSTALLATION,

Respondents.
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PER CURIAM — Gary and Laurene Rusing appeal the trial court’s order

granting summary judgment on their negligence claims. Rusing brought suit

alleging Westhaver, Kevin’s Glass, and R&R Flooring negligently installed tile

and grout in a bathroom, which allowed water to leak and produced toxic mold.
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We affirm summary judgment because Rusing did not establish any material fact
regarding negligent installation.

FACTS

Gary and Laurene Rusing purchased a home from Skeers Construction in
Bellingham, Washington in 1999. Prior to moving in, they noticed wet carpets in
the master bathroom and suspected a leak, but did not identify the source. Over
a four-year period, Rusing repeatedly asked Skeers to repair the problem and
resulting damage to the floors. While living in the home, the Rusing family
members experienced severe colds, bloody noses, rashes, and other allergies.
According to Laurene Rusing these symptoms disappeared after moving out of
the house. One son, Michael Rusing, developed terminal brain cancer, which
Rusing attribute to exposure to toxic mold.

Skeers was the general contractor who constructed the house, but
subcontracted with Sherwin-Williams to perform some specific work. Sherwin-
Williams orally subcontracted with defendants R&R Flooring and Kevin’s Glass
to install the tile and shower door in the master bathroom. In 2003, Rusing had
the home, specifically the bathroom, inspected to discover the source of the
water leak. M.C. Smith, who was hired to perform the task, did not find any
singular source of the leak. Another expert hired by Rusing concluded the leak
was due to missing grout between the shower tiles. But he declined to speculate
on whether the missing grout was caused by negligent installation, defective

grout, or deterioration due to inadequate maintenance. Rusing had the






