IN THE SUPREME COURT OF THE STATE OF WASHINGTON

MUTUAL OF ENUMCLAW
INSURANCE COMPANY,
Respondent/Cross-Petitioner, No. 79027-2
V.
EN BANC

DAN PAULSON CONSTRUCTION, INC.,
a Washington corporation, KAREN and
JOSEPH MARTINELLI, and the marital
community composed thereof,

Filed October 11, 2007

Petitioners/Cross-Respondents.
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FAIRHURST, J. — Respondent/cross-petitioner Mutual of Enumclaw
Insurance Company (MOE) defended its insured, petitioner/cross-respondent Dan
Paulson Construction, Inc. (DPCI), against construction defect claims brought by
petitioners/cross-respondents Karen and Joseph Martinelli (Martinellis). Shortly
before the arbitration hearing on those claims, MOE subpoenaed the arbitrator,
explaining in two ex parte letters to the arbitrator that it needed information to

resolve its coverage dispute with DPCI. During the hearing, DPCI and the
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