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DWYER, J. — SSB, LLC, was the general contractor on the construction
of the Jacob’s Meadow Condominiums in Issaquah. S.C. Visions, Inc., a
subcontractor on the construction project, was responsible for the installation of
vinyl siding. After the developer of the condominiums sued SSB for damages
caused by construction defects, SSB filed a complaint against S.C. Visions
asserting claims for breach of contract and contractual indemnity. The trial court
granted partial summary judgment to S.C. Visions, dismissing SSB’s breach of
contract claim. After trial, the jury found that S.C. Visions had a contractual duty
to indemnify SSB for a portion of the settlement payment made to the developer
on SSB’s behalf, and the trial court entered judgment awarding SSB that
amount. SSB then moved for an award of attorney fees and costs. The trial
court awarded SSB the attorney fees and costs it incurred both in litigating its

claim against S.C. Visions and in defending against the developer’s claim.
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S.C. Visions appeals, contending on several bases that the trial court
erred both by entering judgment in favor of SSB and by awarding SSB attorney
fees and costs. SSB cross-appeals, contending that the trial court erred by
dismissing its breach of contract claim on summary judgment.

We hold that the trial court erred both by dismissing SSB’s breach of
contract claim and by awarding SSB those attorney fees incurred in defending
against the developer’s claim. Accordingly, we reverse and remand this matter
to the trial court for further proceedings consistent with this opinion. We affirm
the decisions of the trial court and the judgment entered on the jury’s verdict in

all other challenged respects.

FACTS

SSB was the general contractor on the construction of the Jacob’s
Meadow Condominiums in Issaquah. S.C. Visions was the subcontractor
responsible for the installation of vinyl siding. Construction was completed in
2001. In April 2004, S.C. Visions was administratively dissolved by the
Secretary of State. In June 2004, the Jacob’s Meadow Owners Association filed
a complaint against the developer of the condominiums, alleging numerous
construction defects. The developer then filed a complaint against SSB. In
December 2004, SSB filed a complaint against ten subcontractors, including
S.C. Visions, asserting claims for breach of contract and contractual indemnity.

Eventually, the developer settled with both the Jacob’s Meadow Owners
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Association and SSB. SSB’s settlement payment to the developer was made by
SSB’s insurer, Ohio Casualty Insurance Company. SSB subsequently settled
with all subcontractors against which it had filed suit except S.C. Visions.

Before trial, S.C. Visions filed a motion for summary judgment seeking
dismissal of SSB’s breach of contract claim, asserting that SSB was unable to
establish that it suffered damages sufficient to support the claim. The trial court
granted the motion. SSB filed two subsequent motions for reconsideration, both
of which were denied by the trial court. S.C. Visions also filed a motion for
summary judgment contending that its corporate dissolution barred SSB’s
claims. The trial court denied this motion. S.C. Visions filed additional motions
to exclude the testimony of Stacey Grund, an expert witness for SSB, and to
exclude evidence of the indemnity claim. The trial court denied both motions.

Trial commenced on November 14, 2005. At the conclusion of SSB’s
case, S.C. Visions moved for judgment as a matter of law, contending that SSB
lacked standing to seek indemnity from S.C. Visions for a portion of the
settlement paid by SSB’s insurer, and arguing that SSB had not offered
evidence sufficient to prove that a written contract containing an indemnity
provision existed between the parties. The trial court denied the motion.

In December 2005, the jury returned a verdict finding that S.C. Visions
had a written contract with SSB that included an agreement by S.C. Visions to
indemnify SSB. The jury further found that SSB was entitled to $779,392.00

pursuant to that agreement, representing a portion of the settlement paid by
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Ohio Casualty on SSB’s behalf.

S.C. Visions then filed a motion for judgment notwithstanding the verdict,
again arguing that SSB did not have standing to seek indemnification for a
portion of the settlement amount. The trial court denied the motion.

After the verdict was rendered, SSB filed a petition for an award of
attorney fees and costs. The trial court awarded SSB $328,651.32 in attorney
fees and costs, representing the fees and costs incurred by SSB in litigating its
claim against S.C. Visions as well as the fees and costs incurred by SSB in
defending against the claim of the developer. The trial court then entered an
amended judgment in favor of SSB in the amount of $1,108,043.32.

Both parties now seek relief on appeal. We hold that the trial court erred
by dismissing SSB’s breach of contract claim. The record contains evidence
sufficient to demonstrate the existence of a genuine issue of material fact
regarding damages suffered by SSB as a result of S.C. Visions’ alleged breach
of contract. Such evidence was, therefore, sufficient to overcome S.C. Visions’
motion for summary judgment. We further hold that the trial court erred by
awarding SSB the attorney fees it incurred in defending against the developer’s
claim. Such fees are an element of the damages to which SSB is entitled
pursuant to S.C. Visions’ duty to indemnify SSB, the measure of which must be
determined by the trier of fact, in this case the jury. Accordingly, we reverse and
remand this matter to the trial court for proceedings consistent with this opinion.

We affirm the decisions of the trial court and the judgment entered on the jury’s

-5-
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verdict in all other challenged respects.

DISCUSSION

Summary Judgment: Breach of Contract Claim

SSB contends that the trial court erred by dismissing its breach of
contract claim, asserting that the evidence presented to and considered by the
trial court on SSB’s motion for reconsideration was sufficient to demonstrate the
existence of a disputed issue of material fact and, therefore, overcome S.C.
Visions’ motion for summary judgment. We agree.’

The facts relevant to our resolution of this issue are as follows. S.C.
Visions’ motion for summary judgment asserted that SSB could not establish that
it suffered damages sufficient to support its breach of contract claim. SSB’s
response to the motion asserted that “there is presently sufficient evidence in the
record establishing SC Visions’ breach of contract.” SSB, however, neither

indicated specifically what damages were suffered as a result of the alleged

' We review de novo an order on summary judgment, and engage in the same inquiry as
the trial court. Marincovich v. Tarabochia, 114 Wn.2d 271, 274, 787 P.2d 562 (1990). Summary
judgment is properly granted when the pleadings, affidavits, depositions, and admissions on file
demonstrate that there is no genuine issue of material fact and that the moving party is entitled
to summary judgment as a matter of law. CR 56(c); Hutchins v. 1001 Fourth Ave. Assocs., 116
Wn.2d 217, 220, 802 P.2d 1360 (1991). The moving party bears the initial burden of
establishing its right to judgment as a matter of law. Once the moving party satisfies its initial
burden, the burden then shifts to the nonmoving party to show that a triable issue exists.

Doherty v. Municipality of Metro. Seattle, 83 Wn. App. 464, 468, 921 P.2d 1098 (1996). All
reasonable inferences from the evidence must be construed in favor of the non-moving party.
Lamon v. McDonnell Douglas Corp., 91 Wn.2d 345, 349, 588 P.2d 1346 (1979).

A ruling on a motion for reconsideration is within the discretion of the trial court and is
reversible only for a manifest abuse of discretion. Coggle v. Snow, 56 Wn. App. 499, 504, 784
P.2d 554 (1990). A trial court abuses its discretion when its decision is manifestly unreasonable
or based on untenable grounds. State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775
(1971).
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breach nor provided any evidence of the damages suffered. Accordingly, the
trial court granted the motion for summary judgment, thereby dismissing SSB’s
breach of contract claim.

SSB then filed a motion for reconsideration pursuant to CR 59.2 Therein,
SSB asserted that S.C. Visions had breached a provision in a written agreement
between the parties which obligated S.C. Visions to install the vinyl siding “in
accordance with applicable codes and ordinances.” SSB further asserted that it
had incurred damages as a result of S.C. Visions’ breach, representing that
portion of the settlement amount paid on behalf of SSB to the developer for the
removal and replacement of the vinyl siding installed by S.C. Visions.

In conjunction with the motion for reconsideration, SSB submitted
declarations by two experts asserting that S.C. Visions’ work was not in
compliance with building codes, as required by the cited provision in the
agreement between the parties, and that S.C. Visions was damaged in an
amount representing the cost of removing and replacing the vinyl siding. SSB
also submitted a declaration by its counsel, asserting that SSB had made a

settlement payment to the developer representing, in part, the replacement cost

2 The provisions of CR 59(a) relied upon by SSB iterate circumstances where cause for
reconsideration exists:
(4) Newly discovered evidence, material for the party making the
application, which he could not with reasonable diligence have discovered and
produced at the trial;

(7) That there is no evidence or reasonable inference from the evidence
to justify the verdict or the decision, or that it is contrary to law;

(9) That substantial justice has not been done.
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of the vinyl siding. Attached to those declarations were the settlement agreement
entered into between the developer and SSB, the cost-estimate for the repair of
the vinyl siding, and the agreement containing the provision alleged to have
been breached by S.C. Visions.

The trial court denied SSB’s motion for reconsideration, again stating that
SSB had not provided evidence of damages sufficient to survive a motion for
summary judgment. CP 3227. The trial court did not indicate whether it had
considered the additional documentary evidence submitted by SSB in reaching
its determination.

SSB then filed another motion for reconsideration asserting that the
evidence submitted in conjunction with the first motion for reconsideration was
sufficient to overcome S.C. Visions’ motion for summary judgment.

The trial court again denied the motion for consideration. In so doing, the
trial court specifically stated that it had considered the declarations proffered by
SSB in support of its initial motion for reconsideration.

As a preliminary matter, SSB asserts that the trial court erred as a matter
of law by requiring SSB to demonstrate that it was economically damaged by the
alleged breach of contract in order to survive S.C. Visions’ motion for summary
judgment.

It is true that, as a general rule, every breach of contract gives rise to a
cause of action, even when the aggrieved party has not suffered any actual

damage. Ford v. Trendwest Resorts, Inc., 146 Wn.2d 146, 158, 43 P.3d 1223

-8-
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(2002) (quoting Gilmartin v. Stevens Inv. Co., 43 Wn.2d 289, 294, 261 P.2d 73

(1953), 266 P.2d 800 (1954)). However, in suits for damages only, such as that
here, a court may dismiss a breach of contract action if damages have not been

suffered. Ketchum v. Albertson Bulb Gardens, Inc., 142 Wash. 134, 139, 252 P.

523 (1927). See, e.9., Wilkerson v. Wegner, 58 Wn. App. 404, 409-10, 793

P.2d 983 (1990). Accordingly, the trial court did not err by requiring SSB to
demonstrate that it incurred damage as a result of S.C. Visions’ alleged breach
of contract in order to overcome S.C. Visions’ motion for summary judgment.
Before we address the merits of the trial court’s determination that SSB
was unable to sustain that burden, we must first determine the content of the
record on review. It is our task to review a ruling on a motion for summary
judgment based on the precise record considered by the trial court. Wash._

Fed’n of State Employees, Council 28 v. Office of Fin. Mgmt., 121 Wn.2d 152,

163, 849 P.2d 1201 (1993); Green v. Normandy Park Riviera Sec. Cmty. Club,

137 Wn. App. 665, 678, 151 P.3d 1038 (2007). That record includes those
documents designated in an order granting summary judgment and any
supplemental order of the trial court. RAP 9.12. Accordingly, if a supplemental
order of the trial court indicates that it considered certain evidentiary
submissions in reaching its determination, those items designated in the trial
court’s order are part of the record upon which we base our review. See Noble_

Manor Co. v. Pierce County, 133 Wn.2d 269, 284 n.9, 943 P.2d 1378 (1997);

Tanner Elec. Coop. v. Puget Sound Power & Light, 128 Wn.2d 656, 675 n.6, 911
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