IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

HUDSON COMPANY, INC,,
Respondent, No. 35601-5-11

V. UNPUBLISHED OPINION

DONALD C. KING and JANE DOE KING,
HUSBAND AND WIFE AND THE
MARITAL COMMUNITY COMPOSED
THEREOF,

Appellants.

Van Deren, A.C.J. -- Donald C. and Jane Doe King appeal the trial court’s denial of their
motion to vacate an arbitrator’s award to Hudson Company, Inc. for $25,062.94 for contract
damages, $53,707.50 for attorney fees, $1,540.15 for costs, and $633.68 for interest to date of
judgment, totaling $80,944.27. King' argues that the trial court erred in not vacating the
arbitration award because (1) the arbitrator was impermissibly partial to Hudson Company and (2)
the arbitrator exceeded his authority by awarding attorney fees when the parties used arbitration

to resolve their disputes. We affirm.

! We refer to the appellants as King.
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FACTS
L. Construction Contract
Hudson Company entered into a contract with Donald C. King to remodel King’s
Bainbridge Island property. Barbara Nelson, King’s agent, authorized the construction work to
begin on December 16, 2004, and signed the construction contract (Contract) on March 1, 2005.
The Contract contained an arbitration provision and two provisions concerning attorney fees.
Under paragraph 9, the Contract provided:

9. Disputes and Remedies

Any dispute between the parties shall be resolved through the Seattle office of
Judicial Dispute Resolution, LLC (JDR) using a two-step process. The first step
will involve an effort by the parties to settle the dispute by agreement, with JDR
providing mediation services in accordance with its ordinary practices. The second
step, if mediation fails, will involve binding arbitration of the dispute, conducted in
accordance with JDR’s applicable rules. The parties will bear the cost of their
own [attorney] fees and expenses arising from any and all disputes mediated or
arbitrated under this provision; and the parties will share equally in the fees
charged by JDR.

Clerk’s Papers (CP) at 54 (emphasis added).
The Contract also provided, under the heading “Progress Payments” in paragraph 11, that:

As long as Owner makes all payments required under this Agreement, Contractor
shall claim no lien against Premises. In the event of default and payment is not
made within three (3) days, owner will pay all costs of collection including
attorney fees. Past due balances will be assessed at 172 % interest per month until
balance is paid in full.

CP at 54 (emphasis added).
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II. Construction Lien and Litigation

On June 1, 2005, Hudson Company placed a claim of lien on King’s property for unpaid
construction services. Hudson Company claimed a lien amount of “$37, 372.60 plus interest,
reasonable [attorney] fees and taxable costs.” CP at 10.

On October 7, Hudson Company sued King, claiming King had not paid for the remodel
project as agreed and still owed Hudson Company $37,372.60 plus interest. Hudson Company
contended that it had requested mediation/arbitration as the Contract required but King was
uncooperative, evasively refusing to schedule a timely mediation. In addition, Hudson Company
asserted that it was entitled to reasonably incurred attorney fees under RCW 60.04.181.

King answered Hudson Company’s complaint raising ten affirmative defenses, including
that Hudson Company’s claim was subject to mandatory mediation and arbitration. King also
counterclaimed, alleging, among other things, that Hudson Company breached the Contract,
failed to enter into mediation/arbitration, and performed defective workmanship.

On February 7, 2006, King moved to stay the proceeding pending the contractually
required arbitration and mediation under paragraph 9 of the Contract. Hudson Company
responded that King waived the arbitration provision by refusing to participate in mediation and

by invoking the judicial civil litigation discovery process. Further, it argued that if required to
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mediate, the parties should be ordered to mediate under Kitsap County Local Rule 87.> Hudson
Company also argued that King’s actions forced it to incur considerable attorney fees.

The trial court granted the order staying the action “pending mediation and arbitration as
required by the contract between the plaintiff and defendant effective March 10, 2006.” CP at
100. The court also ordered the “[p]arties [to] explore an inexpensive alternative to JDR for
mediation.” CP at 100.

III.  Mediation and Arbitration

Instead of using JDR, the parties selected Donald Logerwell as the mediator. Before the
mediation, Logerwell disclosed in an e-mail correspondence, which was forwarded to both
counsel for King and counsel for Hudson Company, that he was looking “forward to working
with two lawyers (Tom Dreiling [counsel to Hudson Company] and Shawn Hicks [counsel to
King]) whom I 've known and worked with in the past.” CP at 120 (emphasis added). The
mediation process was not successful.

The parties then selected Logerwell to continue to serve as their arbitrator.> On May 9,
Logerwell wrote to the parties to confirm the details of the upcoming arbitration under the

“Agreement Regarding Binding Arbitration which we all signed on April 11, 2006.”* CP at 174.

2 Kitsap County Local Rule 87 provides for actions eligible for court-sponsored mediation and
arbitration: “(1) Any complex civil matter may be mediated under these rules. . . . (2) Mandatory
arbitration or family law type cases may not be mediated under these rules. Except as otherwise
set forth in (a) above, only matters specified by the court or by rule shall be referred to mediation
under these rules.”

3 The record on appeal contains no information about mediation. These facts are gathered
circumstantially from an e-mail from Hudson Company’s counsel’s paralegal confirming
mediation for April 11, 2006, and from Logerwell’s letter on May 9, 2006. At oral argument, the
parties admitted that they did not use JDR.

* The April 11, 2006, agreement is not contained in the appellate record.
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