IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON
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MARGAUX'S MARINE GRAPHICS, INC., a
Washington corporation, d/b/a SEROCK ) FILED: February 25, 2008
CONSTRUCTION,

Appellant/Cross-Respondent.

Baker, J. — Ledcor Industries, Inc. (Ledcor), the general contractor on a 25-
building condominium project, was sued by the owner/developer for construction
defects. Ledcor settled with the developer and then sued Margaux’s Marine Graphics,
Inc., d/b/a Serock Construction (Serock) for breach of contract and indemnification.

The trial court awarded Ledcor damages for breach of contract and indemnification
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against Serock for defects on several buildings. We reverse in part and affirm in part.
I

This case was originally brought by Harmony at Madrona Park Owners
Association against defendant Madison Harmony Development, Inc. (Madison) for
construction defects in a 25-building, 116-unit condominium complex in Bellevue.
Madison, the owner/developer of the project, in turn filed suit against third party
defendant Ledcor Industries, Inc., the general contractor for the project. Ledcor filed a
fourth party complaint against several of the subcontractors that had worked on the
project. Ledcor then settled with Madison. On November 30, 2004, Ledcor filed a
second amended complaint, adding more subcontractor-defendants, including Serock.
Ledcor claimed that Serock breached its subcontract with Ledcor and failed to meet its
indemnification obligations.

Serock subcontracted with Ledcor to complete the exterior trim on thirteen
buildings in Phase 1 of the project. The trim included belly bands and vertical trim
between the windows. The subcontract required Serock’s work to be done “in a
workmanlike and substantial manner,” and contained an indemnification agreement
requiring Serock to defend, indemnify, and hold Ledcor and Madison harmless from
any and all claims, demands, losses, and liabilities arising from, resulting from, or
connected with work performed under the subcontract. Serock testified that it last
performed services in May 1998, without having worked on two of the buildings. The
trial court concluded that Serock did not breach its contract on those two buildings.

All other subcontractors settled with Ledcor prior to trial. After a three-day
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bench trial, the trial court concluded that Serock had breached its contract on eleven of
the thirteen buildings, but that the statute of limitations barred Ledcor’s claims as to
four of them. The court awarded Ledcor damages pursuant to the indemnification
agreement for those four buildings, and damages for breach of contract for the other
seven. The trial court awarded attorney fees to Ledcor under the indemnification

agreement.

Statute of Limitations

Serock contends that all of Ledcor’s claims for breach of contract were barred by
the statute of limitations. Serock assigns error to the trial court’s ruling that the six-year
statute of limitations for written contracts began to run on the date of substantial
completion of each building, rather than the date Serock performed the allegedly
defective work, or, alternatively, when Serock ceased performing its subcontract.
Ledcor argues that, although the statute of limitations for contracts is six years, the
statute governing claims arising from construction defects provides a different rule for
construction cases. We agree with Serock and hold that Ledcor’s claims for breach of
contract are time-barred.

Whether the statute of limitations in a construction defect case begins to run on
the date of substantial completion or upon breach is a question of statutory

construction, which we review de novo.'

' Ballard Square Condo. Owners Ass’'n v. Dynasty Const. Co., 158 Wn.2d 603,
612, 146 P.3d 914 (2006) (citing State v. Roggenkamp, 153 Wn.2d 614, 621, 106 P.3d
196 (2005)).
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Ledcor contends that RCW 4.16.310 allows a cause of action to accrue only
after the latter of two events—substantial completion or termination of
services—regardless of when the alleged breach of contract occurred. RCW 4.16.310
provides that “[a]ny cause of action which has not accrued within six years after such
substantial completion of construction, or within six years after such termination of
services, whichever is later, shall be barred.”

However, RCW 4.16.320 provides that “[n]othing in RCW 4.16.300 through
4.16.320 shall be construed as extending the period now permitted by law for bringing
any kind of action.” Because of the limitation set forth in RCW 4.16.320, RCW
4.16.310’s command that “[a]ll claims or causes of action as set forth in RCW 4.16.300
shall accrue . . . within six years after substantial completion of construction, or during
the period within six years after the termination of the services enumerated in RCW
4.16.300, whichever is later” serves only to impose an outside limit on when events
giving rise to a cause of action may provide a basis for legal relief, not to define when a
claim accrues for purposes of the statute of limitations. In other words, RCW 4.16.310
is a statute of repose. Claims covered by RCW 4.16.300 may still accrue prior to the
beginning of the period of repose created by RCW 4.16.310.

The statute of limitations and the statute of repose applicable to breach of
construction contract claims are distinct and have distinguishable effects on the viability
of such claims. “In addressing whether a statute of limitations has run on an action
arising out of construction or repair of an improvement on real property, both the

relevant statute of limitations and the statute of repose set out in RCW 4.16.310 must
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be considered.” The applicable statute of limitations is the period following the accrual
of a claim, during which the claim may provide a basis for recovery. In contrast, the
statute of repose, RCW 4.16.310, simply provides that—notwithstanding whether the
applicable statute of limitations has run—a claim brought more than six years after
substantial completion or termination of services is barred.

[S]tatutes of repose are “of a different nature than statutes of limitation.”

Rice v. Dow Chem. Co., 124 Wn.2d 205, 211, 875 P.2d 1213 (1994). “A

statute of limitation bars plaintiff from bringing an already accrued claim

after a specific period of time. A statute of repose terminates a right of

action after a specified time, even if the injury has not yet occurred.” |d. at
211-12.B

An action based upon a written contract, such as the one at issue here, must be filed
within six years of its accrual to provide a basis for legal relief, RCW 4.16.040,
regardless of when it expires for purposes of the statute of repose. In sum, RCW
4.16.310 is a pure statute of repose, is distinct from the applicable statute of limitations,
and does not define when a breach of contract claim accrues for purposes of the
statute of limitations.

When a breach of contract claim accrues prior to the beginning of the statute of
repose, it may become time-barred before the statute of repose has run.* Here, Ledcor

first pleaded breach of written contract claims against Serock in its November 30, 2004,

2 1000 Virginia Ltd. P’ship v. Vertecs Corp., 158 Wn.2d 566, 574, 146 P.3d 423
(2006) (emphasis added) (footnote omitted).

%1000 Virginia, 158 Wn.2d at 574-75.

* See 16 David K. DeWolf & Keller W. Allen, Washington Practice: Tort Law and
Practice § 9.13, at 289 (3d ed. 2006) (“a claim that accrues before substantial
completion of the improvement starts the running of the statute of limitations,” citing
Phillips v. King County, 87 Wn. App. 468, 943 P.2d 306 (1997), affd, 136 Wn.2d 946,
968 P.2d 871 (1998); Pepper v. J.J. Welcome Constr. Co., 73 Wn. App. 523, 871 P.2d
601 (1994)).
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amended complaint wherein Ledcor named Serock as a fourth party defendant. Serock
stopped work on the project in May 1998. Thus, the statutory limitations period for
breach of contract claims by Ledcor against Serock expired no later than May 2004, six
months prior to Ledcor naming Serock as a defendant. Accordingly, we hold that
because the six-year limitation period in this case expired prior to the expiration of the
period set forth in the statute of repose, Ledcor’s breach of contract claims are time-
barred.

Because RCW 4.16.310 does not lengthen the six-year limitation period, there
are only two ways in which Ledcor’s breach of contract claims against Serock, other
than pursuant to the indemnity provision, might have been timely: first, if the statutory
affirmative defense to the discovery rule, RCW 4.16.326(1)(g), alters when a breach of
contract claim accrues and is applicable here or, second, if, notwithstanding RCW
4.16.326(1)(g), the discovery rule applied to Ledcor’s claims. Neither possibility is
viable.

The affirmative defense to the discovery rule in construction contract cases,
RCW 4.16.326(1)(g), does not alter the applicable statute of limitations and, as such,
cannot serve to redefine when Ledcor's breach of contract claims accrued. In

Architechtonics Construction Management, Inc. v. Khorram,® this court held that the

discovery rule applied to breach of contract claims covered by the statute of repose

contained in RCW 4.16.310.° In response to Architechtonics, the legislature enacted

Laws of 2003, ch. 80, § 1(g),” which provides that when the section is asserted as an

®111 Wn. App. 725, 45 P.3d 1142 (2002).
6 Architechtonics Construction Management, 111 Wn. App. at 737.
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affirmative defense, “[iln contract actions the applicable contract statute of limitations
expires, regardless of discovery, six years after substantial completion of construction,
or during the period within six years after the termination of the services enumerated in
RCW 4.16.300, whichever is later.”

Following the enactment of RCW 4.16.326(1)(g), our Supreme Court decided

1000 Virginia Limited Partnership v. Vertecs Corp.,° in which the court held that the

discovery rule nonetheless applies to breach of construction contract actions where
RCW 4.16.326(1)(g) is not pleaded and that RCW 4.16.326(1)(g) does not apply
retroactively.’® The court stated that:

Although the parties and amici debate whether RCW 4.16.326(1)(Q) is
a statute of limitations or a statute of repose, it appears to be neither. It
does not alter the period of repose set out in RCW 4.16.310. Instead, it
states that the “applicable contract statute of limitations expires,
regardless of discovery,” at the end of the same six year period set out in
the statute of repose. RCW 4.16.326(1)(g). And, while the statute states
an absolute end to the limitations period as an affirmative defense, it does
not itself establish any limitations period. Instead, RCW 4.16.326(1)(9)
simply identifies a point at which the “applicable” limitations period
expires, without identifying what that limitations period is.!""!

The Supreme Court unambiguously construed RCW 4.16.326(1)(g) to leave the statute
of limitations unchanged when a breach of contract claim accrues: “[RCW
4.16.326(1)(g)] does not clarify any ambiguity in any statute of limitations pertaining to
construction contracts; i.e., it does not purport to change RCW 4.16.040(1) . . . which

provide[s] the six-year limitations period for written contracts.”’> Thus, like RCW

7 Codified at RCW 4.16.326(1)(g).

8 RCW 4.16.326(1)(g).

®158 Wn.2d 566, 146 P.3d 423 (2006).

° See 1000 Virginia, 158 Wn.2d at 578-79, 587.

11000 Virginia, 158 Wn.2d at 583-84 (emphasis added).
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4.16.310, RCW 4.16.326(1)(g) does not serve to lengthen the applicable statute of
limitations by redefining the date on which a breach of contract claim accrues as being
the date on which a construction project is substantially completed.

Notwithstanding whether RCW 4.16.326(1)(g) alters the statute of limitations,
neither RCW 4.16.326(1)(g) nor the discovery rule applies to Ledcor’s breach of
contract claims against Serock. “[l]f the defendant fails to plead RCW 4.16.326(1)(Q)
as an affirmative defense, then the discovery rule of accrual can apply to delay accrual
of a cause of action even on a written construction contract.””® In this case, neither
party pleaded RCW 4.16.326(1)(g). Moreover, Serock did not need to plead the
statutory affirmative defense, nor could it have been expected to do so, because
Ledcor never alleged that any of the claimed defects were latent.

Ledcor contends that it should be able to rely upon the discovery rule on appeal
because it incorrectly, but justifiably, believed that the discovery rule was not available
to it since RCW 4.16.326(1)(g) became effective prior to Ledcor filing claims against
Serock.™ According to Ledcor, this justifiable belief relieved it of any duty to plead

latency. We are not persuaded that Ledcor's belief was justified. RCW 4.16.326

121000 Virginia, 158 Wn.2d at 585.

13 1000 Virginia, 158 Wn.2d at 582.

4 Serock moves to strike Ledcor’s reply brief on the grounds that the brief does
not reply to its response to Ledcor’s cross-appeal, but rather to Serock’s reply brief. A
respondent who is also seeking review may file a brief in reply to the response the
appellant has made to the issues presented by respondent’s request for review. RAP
10.1(c). Ledcor conditionally sought review of whether the date of substantial
completion should have been calculated on a phase-by-phase or project-as-a-whole
basis, rather than a building-by-building basis. However, Ledcor’s reply brief discusses
whether substantial completion is the date at which the statute of limitations begins to
run and whether the discovery rule applies in this case. Because neither issue was
raised in the cross-appeal, Serock’s motion to strike Ledcor’s reply brief is granted.







