IN THE SUPREME COURT OF THE STATE OF WASHINGTON

AMERICAN SAFETY CASUALTY

INSURANCE COmpany, a foreign

corporation, NO. 79001-9
Respondent,

EN BANC
V.

CITY OF OLYMPIA, filed December 27, 2007

Petitioner.

BRIDGE, J.—This case arises from a contract dispute between American
Safety Casualty Insurance Company (American Safety)' and the city of Olympia
(City) and the trial court’s award of summary judgment in favor of the City.> There
is no dispute that American Safety did not follow the contract’s provisions when it

sought additional compensation for work it had performed and that it filed suit after

! American Safety is the surety for Katspan, Inc., the original party to the contract.

2 The City acts on behalf of the Lacey, Olympia, Tumwater and Thurston County
Wastewater Management Partnership (LOTT). Therefore, some correspondence referred
to herein references “LOTT.” All acts undertaken by LOTT are binding on the City.
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the 180-day time limit established in the contract. However, American Safety
argues that the City implicitly waived its right to demand compliance with the
contract’s provisions when it agreed to negotiate and try to reach a settlement.
American Safety argues that the trial court erred in granting summary judgment to
the City, and that the Court of Appeals was correct to reverse because an issue of
material fact existed as to whether the City waived its contractual defenses. The
City maintains that it expressly reserved its rights; that any waiver of rights must be
unequivocal; and that, at most, its acts were equivocal and thus did not constitute a
waiver. We agree with the City and reverse the Court of Appeals.
I
Facts and Procedural History

In 2000, the City awarded contractor Katspan, Inc. (Katspan) a contract to
construct a segment of the LOTT southern connection pipeline project. Under the
terms of the contract, the contractor was required to follow the contractual
procedures if it wished to file a protest, formal claim, or lawsuit.* Katspan agreed
that protests to any change orders or compensation issues were to be brought to the
attention of the project engineer immediately. If Katspan disagreed with the project
engineer’s resolution of the protest, it could file an administrative claim. Any cause
of action under the contract was to be brought within 180 days of the final

acceptance and closeout of the project. Pursuant to the contract, failing to follow

3 The contract consisted primarily of the 2000 Washington State Department of
Transportation Standard Specifications for Road, Bridge, and Municipal Construction, its
American Public Works Association supplement, and the supplemental specifications.

-
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the procedures constituted a waiver of the claims. Clerk’s Papers (CP) at 47 (“By
failing to follow the procedures of this section [Procedure and Protest by the
Contractor] and Section 1-09.11 [Disputes and Claims], the Contractor completely
waives any claims for protested work.”); CP at 55 (“[T]he Contractor’s failure to
bring suit within the [180-day] time period provided, shall be a complete bar to any
such claims or causes of action.”).

From the beginning, the City was frustrated with Katspan’s work—the City
had to direct Katspan to fix deficient work, and Katspan failed to meet the
scheduling requirements. On April 2, 2001, the City sent Katspan a letter stating
that it considered Katspan to be in breach of the contract, as Katspan had not
completed the work according to the time frame established in the contract. The
City indicated that, pursuant to the contract, it was entitled to collect liquidated
damages from Katspan for the breach. The City also stated that it “reserve[d] its
right to demand strict compliance with all other terms of the contract documents,
including . . . the required procedure for protest by the Contractor.” CP at 338. On
April 18, 2001, the City sent Katspan a letter in which the City stated that because
Katspan failed to follow the procedures set forth in the contract, it had waived its
claims. Katspan never disputed this letter.

When the work was finished, the City began the process of finally accepting
the project as complete. On May 10, 2001, the project engineer, Parametrix Inc.

(Parametrix), sent Katspan a letter asking Katspan to submit its final cost proposals
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in order to close out the project. Katspan did not respond. On May 25, 2001,
Parametrix sent Katspan another letter, again asking for Katspan to provide the
information by June 4 so it could begin the closeout. Katspan responded on June
11, 2001, saying that it was “in the final stages of compiling data” and that the
requested information ‘“should be ready shortly.” CP at 95. Parametrix did not
receive the information, so it reviewed the files and changes to the original contract
and computed what it considered to be reasonable costs for the additional work. On
June 18, 2001, Parametrix sent Katspan a letter with the change order it prepared to
cover the additional work. Parametrix asked Katspan to sign the final payment
estimate and return it if it was acceptable. Katspan never responded, and on July 2,
2001, the City sent Katspan a letter stating that if Katspan did not return the final
payment request, the City would unilaterally establish final acceptance of the
project. The City received no response, and on September 10, 2001, the City
unilaterally closed out the project.

On November 26, 2001, American Safety, surety for Katspan,* sent the City a
“Request for Equitable Adjustment on Southern Connection Pipeline Project”
(Request). CP at 116-321. The document did not comply with the standards set out
in the contract for filing a claim. American Safety received no response to the
Request until March 14, 2002 (more than 180 days after the final acceptance date),

when American Safety left a voicemail message for the City’s counsel, stating that it

* Due to financial difficulties, Katspan ultimately assigned its rights and
obligations under the contract to American Safety.

-






