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RANDOLPH F. TREECE
U.S. MAGISTRATE JUDGE

MEMORANDUM-DECISION and ORDER

With the rapid and sweeping advent of electronic discovery, the litigation landscape has been
radically altered in terms of scope, mechanism, cost, and perplexity. This landscape may be littered
with more casualties than successes and the discovery imbroglio in this case is a prime example of
this observation. For nearly six months, the parties and the Court have been grappling with an
electronic discovery monstrosity with the hope that it could be corralled and definitively resolved,

thereby obviating the need for motion practice. Alas, attempts to resolve the issue in lieu of briefs
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fell woefully beyond the parties’ grasp and, as the last straw, they have set the matter at our feet for
appropriate resolution.

Not only does this Court have to decide whether PSEG has to re-produce 3000 emails and
their corresponding attachments co-joined, which is no small task, and who would bear the costs of
such production, no nominal sum either, but we also must determine whether PSEG’s Motion for
Summary Judgment (Dkt. No. 39) may proceed without pursuing expert disclosure. In this respect,
this Court issued an Ordef scheduling the briefing as toTthese issues. Text Order, dated May 30,
2007. Initially, the parties addressed these three narrow albeit complex issues. Dkt. Nos. 51, Def.’s
Lt.-Br., dated June 11, 2007, with Exs.; 52, P1.’s Lt.-Br., dated June 22, 2007, with Exs.; 53, Def.’s
Lt-Br, dated June 22, 2007, with Exs.; 54, Pl.’s Lt-Br., dated June 22, 2007, with Exs. In short,
Alberici seeks to compel PSEG to produce all electronically stored emails, numbering approximately
3000, conjunctively with their corresponding attachments as “married”” documents, imposing the cost
of production upon PSEG, and argues that all discovery should be completed before dispositive
motions can be pursued. On the other hand, PSEG resists being compelled to produce and/or bear
the cost of production of these emails and their corresponding attachments that became irretrievably
separated during the discovery production process, and furthermore advocates that the parties should
not have to wait any longer for a possible dispositive result or participate in expensive expert
discovery before pursuing dispositive motions. But, these limited matters went slightly awry when
Alberici interjected claims of spoilation and demand for its corollary, sanctions, into this commixture
of issues (Dkt. No. 55, Def.’s Lt.-Br., dated June 29, 2007), which not only raised PSEG’s ire but
compelled a vociferous response (Dkt. No. 57, P1.’s Lt.-Br., dated July 10, 2007). However, without

resolution of the e-discovery issue, any claim of spoilation is not ripe. To place the overall
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discussion on more steady keel we clarified for the parties that we would not address the issue of
spoilation now but would only consider the burden of production and the cost of such production.
Text Order, dated July 11, 2007.

I. HISTORY

A. The Nature of the Litigation

To appreciate the scope of this e-discovery dispute, it is necessary to briefly recite the nature
of this lawsuit. This lawsiit arises out of a November 2003 construction contract between PSEG
and Alberici under which Alberici was the principal contractor for a project described as the balance
of the plant mechanical installation for the Bethlehem Energy Center, located in Glenmont, New
York (hereinafter “the Project™). Dkt. No. 1, Compl. The Project involved the construction of a
combined-cycle power plant at the Albany Steam Station. On May 27,2005, PSEG commenced this
action seeking damages from Alberici for liquidated damages in the amount of $1,661,000.00, work
performed by others in the amount of $1,957,728.00, costs of roof drain installation not performed
in the amount of $450,000.00, and a refund for allegedly non-conforming work in the amount of
$300,000.00, totaling $4,400,000.00. Succinctly, PSEG’s claims are facially based upon Alberici’s
failure to meet several milestones and agreed upon deadlines under the Contract, PSEG’s entitlement
to certain credits for work removed from the Contract and a refund for allegedly defective work.

On June 17, 2005, prior to Alberici serving and filing its Answer with Counterclaims,
Alberici filed amechanic’s lien in the amount of $6,814,070.68 in the Albany County Clerk’s Office.

This mechanic’s lien was concomitantly served upon PSEG and the Town of Bethlehem Industrial
Development Agency, the fee owners of the property. The amount of this lien is premised upon an

agreed upon price for labor and materials in the amount of $25,027,814.00, which sum includes
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original contract work, change order/extra work, pending change order work, open FCMs, and
allowed credit. Approximately a month later, on July 20, 2005, Alberici filed its Answer with
Counterclaims, asserting, inter alia, fourteen (14) Affirmative Defenses and two Counterclaims
sounding in a breach of contract and unjust enrichment. Dkt. No. 5, First Answer. Alberici’s
Counterclaims for “original work, changed work, and extra work” amounts to $11,422,644.94. Dkt.
No. 27, Am. Answer, at {115 & 127.

B. Discovery F T

In material respects the parties do not disagree as to what transpired during the discovery
process. Alberici’s First Request for Production included, inter alia, a demand for “documents
[which] shall include but is not limited to, . . . emails . . . and all other documentary material
including . . . other material contained therein or attached thereto[.]” Dkt. No. 51 atp. 2. A massive
quantity of documents, encompassing more than 211,000 pages were produced in hard copy form
by PSEG over a six month period in 2006." At its own expense, Alberici had these hard copies
converted to TIFF? files and uploaded to a litigation support package in order to become searchable.
Id. atp. 3. Also a disc with emails was provided by PSEG but absent were the related attachments.
Dkt. No. 51, Ex. D, Def.’s Lt., dated Feb. 1, 2007.

In January 2007, it became evident to Alberici that PSEG had produced emails without the

attachments which were referenced as being a part of the emails. Apparently a technical glitch

" Alberici wants us to know that they too produced an extraordinary quantity of documents in hard copy form,
including electronic materials that encompassed emails and attachments. Dkt. No. 51 at n.1. It also wants us to
understand that it bore the cost of that massive production. /d.

2 A Tagged Image File Format (abbreviated as TIFF) is a flexible and adaptable file format for storing images
and documents used worldwide. TIFF files use LZW lossless compression without distorting or losing the quality due
to the compression. In layman’s terms, TIFF is very much like taking a mirror image of many documents in format that
can be compressed for storage purposes.
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